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No. 13,544

IN THE

United States Court of Appeals

For the Ninth Circuit

Canadian Indemnity Company,

a Corporation,
Appellant,

vs.

United States Fidelity & Guaranty

Company, a Corporation, and Head-

EiCK & Brown Company, Co-part-

nership Consisting of Bern Head-

rick, Sr., Bern Headrick, Jr., and

Russell Richard Brown,
Appellees.

BRIEF OF APPELLANT

CANADIAN INDEMNITY COMPANY, A CORPORATION.

STATEMENT OP CASE.

This is an appeal by Canadian Indemnity Company,

a corporation, from a judgment entered against it and

in favor of the United States Fidelity and Guaranty

Company, a corporation, for the sum of $60,811.70,

arising from a petition for a declaratory judgment.

(TR 175.)



1. The parties.

This action was brought by United States Fidelity

& Guaranty Company, a corporation, against Walter

M. Church, an individual; Thomas Rigging Com-

pany, a corporation; Canadian Company, a cor-

poration; Headrick & Brown Co., copartnership con-

sisting of Bern Headrick, Sr., Bern Headrick, Jr.,

and Russell Richard Brown, and Thomas Goff, an

individual. (TR 3.)

Appellant, Canadian Indemnity Company a corpo-

ration will be referred to as '^ Canadian" and United

States Fidelity & Guaranty Company, appellee, will

be referred to as ''U. S. F. & G". The defendants in

the District Court, Walter M. Church, an individual

will be referred as Church, Thomas Rigging Company,

a corporation, will be referred to as Thomas Rigging

;

Headrick & Brown Co., a copartnership consisting of

Bern Headrick, Sr., Bern Headrick, Jr., and Russell

Richard Brown, will be referred to as Headrick &
Brown Co., and Thomas Goff, an individual will be

referred to as Goff.

The memorandum opinion of District Judge Erskine

and the opinion of District Judge Murphy is printed

in full in the appendix.

Reference will be made to the printed pages of the

transcript of the record as TR.

2. The jurisdictions.

The jurisdiction of the District Court was invoked

under the provisions of sections 2201 and 2202 of Title

28, United States Code. The amount in controversv



was admittedly more than $3000.00 U. S. F. & G. is a

citizen of the State of Maryland ; Canadian is a citizen

of the Dominion of Canada.

The other defendants were citizens and residents

of the State of California at the time the action was

filed. (TR 137.)

II.

STATEMENT OF FACTS.

Thomas Rigging Co. was employed by Osborn En-

gineering Company, a corporation, to deliver a steel

girder to the premises of the Butler Manufacturing

Co., in Richmond, California. Alfred Dalziel, an

employee of Thomas Rigging Co., and the driver of

the truck trailer that hauled the steel girder, invited

an acquaintance, Walter M. Church, along for the

ride.

When the steel girder reached its destination,

Thomas Goff, an employer of Headrick & Brown, a

copartnership performing certain work for Butler

Bros., assumed supervision of the unloading. Slings

were placed around the girder; the rear chain binders

were released by the truck driver. Church who had

gone along for the ride was directed by Goff to re-

move the front chain binder. While so doing, and

while the girder was still resting upon the trailer bed,

Goff negligently allowed the beam to shift, causing

Church to fall to the ground and injure himself. (TR
120.)



Church filed suit in the Superior Court of the State

of California in and for the County of Contra Costa

entitled

:

''No. R 777

Walter M. Church,

vs.

Plaintiff,

Osborne Engineering Co., a Corp.;
G-eorge Don, R. C. Moller, The
Thomas Rigging Co., a Corp. ; Alfred
Dalziel, Butler Manufacturing Co.,

a Corp.; Paul Shoemaker, Headrick
& Brown, a Copartnership consisting

of Bern Headrick, Sr., and Russell

Brown, Thomas Goff, H. Holeman,
Doe One, Doe Two, Doe Three, Doe
Four, and Doe Five,

Defendants."

The case was tried before a jury who brought in the

following verdict

:

''* * * for the plaintiff Walter M. Church and

against Headrick & Brown, et at., and Butler Mfg.

Co., and assess damages in the sum of $47,500.00

(Emphasis added.)* * •3e-7?

The verdict of the jury was in favor of the defend-

ants Alfred Dalziel and Thomas Rigging Co., absolv-

ing them of any responsibility.

The verdict against Butler Mfg. Co. was later

vacated and set aside. (TR 121.)

Judgment was entered in the following terms

:

''That said plaintiff Walter M. Church do have

and recover of and from said defendants Head-



rick & Brown, a copartnership consisting of Bern
Headrick, Sr., and Russell Brown, and Thomas
Goff, the sum of Forty-Seven Thousand Five

Hundred ($47,500.00) Dollars, together with all

the said plaintiff's costs and disbursements in-

curred herein in this action, amounting to the

sum of $1,294.27." (TR 121, 122.)

On April 1, 1948, the day of the accident, there was

in force a policy of insurance issued by the U.S.F. & G.

to Headrick & Brown as follows

:

"Schedule Liability Policy of Insurance No.

SMC86064 to Bern Headrick, Bern Headrick, Jr.,

and Russell Richard Brown, dba Headrick &
Brown Co. (hereinafter referred to as Headrick

& Brown Co.) ; said policy was in full force and
effect during the period September 29, 1947, to

September 29, 1948; under the terms of said

policy the plaintiff insured said Headrick &
Brown Co., and, among other things, agreed, as

follows

:

Insuring Agreements

1. Coverage A—Bodily Injury Liability.

To pay on behalf of the insured all sums which

the insured shall become obligated to pay by

reason of the liability imposed upon him by law

for damages, including damages for care and loss

of services, because of bodily injury, including

death at any time resulting therefrom, sustained

by any person or persons, caused by accident and

arising out of the hazards hereinafter defined."

(TR 6, 7.)
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' Conditions

12. Other Insurance.

If the Insured has other insurance against a

loss covered by this policy the Company shall not

be liable under this policy for a greater propor-

tion of such loss than the applicable limit of lia-

bility stated in the declarations bears to the total

applicable limit of liability of all valid and col-

lectible insurance against such loss.

13. Subrogation.

In the event of any payment under this policy

the Company shall be subrogated to all the In-

sured's rights of recovery therefor and the In-

sured shall execute all papers required and shall

do everything that may be necessary to secure

such rights." (TR 11.)

On April 1, 1948, there was in force a policy of in-

surance issued by the Canadian to Thomas Rigging

Company as follows

:

^'The Canadian Indemnity Company
does hereby agree with the named insured, in con-

sideration of the premium, subject to the limits

of liability and other terms of this policy;

1. To Pay on behalf of the insured all sums
which the insured shall become obligated to pay

by reason of the liability for damages (1) im-

posed upon him by law or (2) assumed or re-

tained by him under any warranty of goods or

products, or under any contract or agreement

wholly in writing which liability, without such

contract or agreement, would not attach, Because

of Coverage A—Bodily Injury, Sickness or Dis-



ease, including Death at any time resulting there-

from, sustained by any person or persons ; Cover-

age B—Injury to or Destruction of Property, in-

cluding loss of use thereof, arising out of the

ownership, maintenance or use of any automo-

bile." (TR 72, 73.)

''Other Insurance—If at the time of an acci-

dent there is any other insurance available to the

insured (in this or any other carrier) there shall

be no insurance afforded hereunder as respects

such accident except that if the applicable limit

of liability of this policy is in excess of the ap-

plicable limit provided by the other insurance

available to the insured this policy shall afford

excess insurance over and above such other in-

surance in an amount sufficient to afford the in-

sured a combined limit of liability equal to the

applicable limit of liability afforded by this policy.

It is further provided that in respect of loss aris-

ing out of the operation, maintenance or use of

any non-owned automobile other than a hired

automobile, the applicable insurance afforded by
this policy shall be excess over and above such

other available insurance. Insurance under this

policy shall not be construed to be concurrent

or contributing with any other insurance which is

available to the insured." (TR 79, 80.)

The ''other insurance" in the U. S. F. & G.'s policy

is designated as a "pro-ration" clause.

The "other insurance" in the Canadian Indemnity's

is of the type commonly referred to as an "excess

insurance" clause.
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(a) Original trial heard by Judge Erskine.

The original trial of this case was heard by Judge

Erskine. Upon the submission of the case Judge

Erskine filed a memorandum opinion. (See Appendix.)

Paragraph 5 of this opinion is as follows:

''5. That Headrick & Brown Co., is also an

'insured' imder the terms of the U.S.F. & G. Co.

policy and therefore in so far as any liability that

might fall upon Headrick & Brown Co., as a re-

sult of this accident, the obligation of Canadian

Indemnity Company in regard to said liability

is subject to the 'other insurance' clause of the

Canadian Indemnity Company policy. Although the

U.S.F. & G. Co., by paying any final judgment

against Headrick & Brown Co., would become sub-

rogated to all rights of indemnity of Headrick &
Brown Co., against its employee, Thomas GofP,

and thereby entitled to recovery against Canadian

Indemnity Company as the insurer of Thomas
Goff, such indemnity rights cannot be employed

to nullify or circumvent the 'other insurance'

clause of the Canadian Indemnity Company
policy, to which Headrick & Brown Co., is subject,

as an 'insured' under said policy." (TR 117, 118.)

The Honorable Herbert W. Erskine died before

settling or signing the findings of fact and conclusion

of law.

(b) Second trial heard by Judge Murphy.

Following the death of Judge Erskine, it was stipu-

lated that the case be submitted to Judge Murphy

on the reporter's transcript and the briefs on file.



Thereafter Judge Murphy filed an opinion (see ap-

pendix), together with his findings of fact and con-

clusions of law, together with a declaratory and money

judgment for the sum of $60,811.70 in favor of U. S.

F. & G. and against Canadian Indemnity Company.

(TR 135.)

III.

SPECIFICATIONS OF ERRORS.

1. The judgment of the District Court that U. S.

F. & G. was entitled to recover from Canadian, all

monies paid by it on behalf of its assured, Headrick

& Brown Co., is not supported by the evidence and is

against the law.

2. In failing to correctly apply to this case the

facts and the law as set forth in United Pacific In-

surance Co. V. Ohio Casualty Ins. Co., 172 F. (2d)

836, the District Court erred.

3. The District Court erred, in not applying to the

case at bar, the law of the State of California, as set

forth in Consolidated Shippers v. Pacific Employers

Insurance Co., 45 C. A. (2d) 288.

I
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IV.

SUMMARY OF ARGUMENT.

The District Court held that based on the case of

United Pacific Insurance Co. v. Ohio Casualty Ins.

Co., 172 F. (2d) 836 (9th C. A. 1949), the ultimate

liability fell on Canadian as a result of a primary-

secondary liability theory or some subrogation recoup-

ment doctrine.

Canadian will maintain in this Court that under the

right of subrogation, the insurance carrier U, S. F. &
Gr. does not have any greater rights than its assured

Headrick & Brown Co.

That Headrick & Brown being insured by Canadian

and U. S. F. & G. was doubly insured. It will be

urged further that under the cases of the United

Pacific Insurance Company v. Ohio Casualty Insur-

ance Co., and the Consolidated Shippers v. Pacific

Employers Insurance Co., 45 C. A. (2d) 288, the lia-

bility of Canadian (being excess insurance) should

have been limited to only the amount of the loss

in excess of the limits of the other valid and collectible

insurance covering the same loss, namely any loss over

the sum of $50,000.00, that sum being the limits of the

U. S. F. & G. policy. By holding that Canadian is

liable for the entire loss, the trial Court in effect

nullified the ''other insurance provision" of the Can-

adian policy and deprived it of an important provision

of its insurance contract.
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V.

ARGUMENT.

1. THE JUDGMENT OF THE DISTRICT COURT THAT U. S. F. &
a., WAS ENTITLED TO RECOVER FROM CANADIAN ALL
MONEY PAID BY IT ON BEHALF OF ITS ASSURED, HEAD-
RICK & BROWN CO., IS NOT SUPPORTED BY THE EVI-

DENCE AND IS AGAINST THE LAW.

The liability, if any, of the Canadian arises solely

from its contract of insurance. The Courts cannot

make a new contract for the parties. The Courts can-

not refuse to give legal effect to all clauses of its con-

tract, assuming they are not against public policy. An
insurance company can limit its risks.

Canadian under its other insurance clause said in

effect that if any person claimed under its policy, it

would first have to exhaust the limits of their own

policy before they (Canadian) would be liable, under

its policy.

p The Supreme Court of the State of California in the

case of National Automobile Insurance Company v.

Industrial Ace. Comm., 11 Cal. (2d) .694, 81 P. (2d)

928, expresses the rule as follows

:

"The right of an insurer to limit its contract of

coverage may not be questioned. Zurich Gen. Ace.

Ins. Co. V. Stadelman, 208 Cal. 151, 280 P. 687;

Ocean Ace, etc.. Corporation v. Industrial Ace.

Comm., 208 Cal. 157, 280 P. 690."

(a) The Canadian contract of insurance was excess insurance.

The District Court found that Canadian insurance

was excess insurance.
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Excess insurance is, as its name indicates, insur-

ance which is to apply only after the exhaustion of

other insurance and is to cover only the excess of any

loss over the amount of such other insurance.

A contract of insurance may stipulate that it shall

insure only such loss as shall exceed the amount of the

other insurance and in such a case no liability will

attach until the other insurance has been exhausted.

Couch, Cyclopedia of Insurance Law, Vol. 7, 1937

Supplement p. 133:

''An insurer is not obligated to contribute to a

loss on a prorata basis with other insurers where

its contract provides clearly that the insurer is

liable only for so much of a loss as is not covered

by other insurance." (Marine Transit Corp. v.

Northwestern F. d M. Ins. Co. (CCA. 2d) 67

Fed. (2d) 544.)

The contract of Canadian in dealing with the sub-

ject of its liability in the event there was other in-

surance, expressly provided as follows

:

"Other Insurance—If at the time of an acci-

dent there is any other insurance available to the

insured (in this or any other carrier) there shall

be no insurance afforded hereunder as respects

such accident except that if the applicable limit

of liability of this policy is in excess of the ap-

plicable limit provided by the other insurance

available to the insured this policy shall afford

excess insurance over and above such other in-

surance in an amount sufficient to afford the in-

sured a combined limit of liability equal to the
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applicable limit of liability afforded by this policy.

It is further provided that in respect of loss aris-

ing out of the operation, maintenance or use of

any non-owned automobile other than a hired

automobile, the applicable insurance afforded by
this policy shall be excess over and above such

other available insurance. Insurance under this

policy shall not be construed to be concurrent or

contributing with any other insurance which is

available to the insured."

The rights of this appellant under its contract of

insurance must, of course, be determined from the

language therein contained, and its terms being plain

and unambiguous, the same must be enforced as writ-

ten. "While it is the duty of the Courts in proper

cases to construe the contracts of the parties, yet, they

have no power to construct a new contract for them,

nor is the reason which moved the parties to write the

contract as they did, material. Whether other insur-

ance exists is a pure question of law.

Miller v. Home Insurance Co., 108 Pa. Sup. Ct.

278, 162 Atl. 819.

(b) The doctrine of subrogation as applied by District Court.

The manner in which the District Court reached

its decision, is set out in detail in its written opinion.

It is in part as follows

:

"We thus are brought to the basic question in

this proceeding: Does ultimate liability fall on

Canadian as a result of a primary-secondary

liability theory or some subrogation-recoupment
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doctrine? The case of United Pacific Ins. Co. v.

Ohio Casualty Ins. Co., 172 F. (2d) 836 (9th C. A.

1949), appears to answer this question in the

affirmative. * * * By reason of its extended cover-

age Canadian directly insured Goff and it cannot

subrogate against itself. On the other hand U. S.

F. & C, by paying the judgment becomes subro-

gated to all the rights of Church and of Head-
rick &} Brown against the employee—tort-feasor

and against his sole insurer. Under the rule of the

United Pacific case there is no problem of con-

tribution where the person ultimately liable is

insured under but one policy, and so the 'other

insurance' clauses are completely irrelevant to

this decision." (Tr. 129, 131.)

The District Court in order to reach the policy of

Canadian, extended the doctrine of subrogation beyond

anything heretofore permitted by the law. As stated

by this Court in American Surety Company v. Bank

of California, 9 Cir., 133 F. (2d) 160, 162, the right of

subrogation is a creature of equity, applicable where

one person is legally required to pay a debt for which

another is primarily responsible, and which the latter

should in equity discharge.

The Supreme Court of California in Meyers v. Bank

of America Nat. Trust ,& Savings Assn. et al., 11 C.

(2d) 92, 77 P. (2d) 1084 at page 98 quotes the follow-

ing language from the case of New York Title <k Mort-

gage Co. V. First National Bank, 8 Cir., 51 F. (2d)

485, at 487:
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''But if there were any doubt as to the soundness

of this position, we think it clear that plainti:ffi

is not entitled to invoke the remedy of subroga-

tion, because that right is an equitable one, and

is applicable in cases in which one party is re-

quired to pay a debt for which another is pri-

marily answerable, and which, in equity and good

conscience, ought to be discharged by the latter.

It is the method which equity employs to require

the payment of the debt by him who in good

conscience ought to pay it, and to relieve him
whom none but the creditor could ask to pay. It

cannot as a matter of right, be invoked in all

cases without regard to circumstances, but only

in cases in which justice demands its application,

and the rights of one asking subrogation must have

a greater equity than those who oppose him. As
said by this court in American Surety Co. v.

Citizens' Nat. Bank (8 Cir.), 294 F. 609: 'The

right of subrogation is an equitable right, and
where equities are equal the right does not exist

and there can be no relief.'
"

There was no equity in holding Canadian liable,

when the loss occurred out of the business operations

conducted by Headrick & Brown Co., the assured of

U. S. F. & G.

Canadian owed no duty, legal or moral to U. S. F. &

G. They are just another insurance company operat-

ing for profit. Surely Canadian did not insure U. S.

F. & G. Any rights that would accrue to U. S. F. & G.

would be only by the right of subrogation. By paying

the judgment on behalf of Headrick & Brown Co.,
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which it was required to do under its contract of in-

surance, U. S. F. & G. is permitted under equitable

principles of law to step in their shoes. The law does

not contemplate giving them greater rights than their

assured.

U. S. F. & Gr. should not be permitted to claim that

under subrogation it steps in the shoes of Headrick

& Brown Co. as to their rights only and they are

shielded from any defenses that may be asserted

against Headrick & Brown Co. If Headrick & Brown

Co. paid the judgment and it endeavored to collect the

money paid from Canadian, no one would deny that

Canadian under its policy would be entitled to inquire

of Headrick & Brown Co., if it carried other insur-

ance, and if so, the policy limits would have to be ex-

hausted before Canadian's liability would attach.

The net result of the judgment in the case at bar

is the placing of U. S. F. & G. on equal footing with

a holder in due course of a negotiable instrument, in

that both take free and clear of any defenses. As

pointed out so clearly in the memorandum opinion

of Judge Erskine:

"5. That Headrick & Brown Co., is also an
^insured' under the terms of the U. S. F. & G. Co.

policy and therefore in so far as any liability that

might fall upon Headrick & Brown Co., as a re-

sult of this accident, the obligation of Canadian
Indemnity Company in regard to said liability is

subject to the 'other insurance' clause of the

Canadian Indemnity Company policy. Although

the U. S. F. & G. Co., by paying any final judg-
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ment against Headrick & Brown Co., would be-

come subrogated to all rights of indemnity of

Headrick & Brown Co., against its employee,

Thomas Golf, and thereby entitled to recovery

against Canadian Indemnity Company as the

insurer of Thomas Goff, such indemnity rights

cannot he employed to nullify or circumvent the

'other insurance' clause of the Canadian Indem-
nity Company policy^ to which Headrick <£• Brown
Co., is subject, as an insured' under said policy/'

(Emphasis added.)

2. IN FAILING TO CORRECTLY APPLY TO THIS CASE, THE
FACTS AND THE LAW AS SET FORTH IN UNITED PACIFIC
INSURANCE CO. v. OHIO CASUALTY INS. CO., 172 F. (2d) 836,

THE DISTRICT COURT ERRED.

It will be demonstrated to this Court that the case

of United Pacific Insurance Co. v. Ohio Casualty Co.,

172 F. (2d) 836, so heavily relied upon by the District

Court does not support the conclusions reached by the

Court. That the case, when considered in conjunction

with the California cases will compel a reversal of this

judgment.

The facts in the case of United Pac. Ins. Co. v.

Ohio Casualty, are as follows: on January 16, 1946,

one Floyd Gilbert was an employee of R. H. McKeon
and George B. Page, a California partnership doing

business as ''Pacific Laundry and Dry Cleaners,"

hereinafter called Pacific.

On said date Gilbert was driving a truck on business

of Pacific, and while so engaged negligently caused



18

physical and property damage to one Echols and his

son. The parties conceded the negligence of Grilbert

and his personal liability was not questioned.

On the said date George B. Page, above mentioned

was also owner of, and doing business as ''Mission

Towel Supply Company", hereafter called Mission.

The injured parties brought suit in a California Court

naming as defendants Pacific, Mission and Gilbert.

The issue presented concerns the nature and lia-

bilities of United Pacific Ins. Co. and the Ohio Casu-

alty Insurance Co., under two certain policies of auto-

mobile insurance issued by them. The policy issued

by Ohio covered Pacific, the other policy issued by

United covered Mission. Both policies were in force

and effect at all times.

The United policy covering Mission and George

B. Page named as assured therein ''George B. Page,

individually and doing business as (DBA) Mission".

As drawn, the policy admittedly covered a certain

truck owned and registered in the name of Page.

About a year prior to Echols' accident Page had leased

or rented truck to Pacific to be used by Pacific in its

business operations. It was argued that Gilbert was

driving this truck on business of Pacific when his

negligence caused the Echols accident.

With reference to the Echols' accident. United con-

cedes that its policy issued to and covering Mission

also insured Gilbert personally under its extended

coverage. The parties agree that the truck so being
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used by Pacific was used with permission of Page, its

owner.

The named assured in the Ohio Policy covering Pa-

cific were "R. H. McKeon and George B. Page, doing

business as (dba) Pacific".

The real issue which caused the controversy was

whether the Ohio policy insuring Pacific also extended

to and provided personal insurance for Gilbert, the

employee of Pacific who was negligent while driving

a truck owned by Page.

The Court in effect held that for insurance pur-

poses the parties may recognize a partnership entity,

hence Page in his individual capacity was not insured

in the policy of Ohio covering R. H. McKeon and

George B. Page, doing business as Pacific. That Gil-

bert was not covered under this policy for the reason

that the policy was written to only insure the partner-

ship entity called Pacific.

The Court held that United Pacific Insurance Co.

insured

:

1. Gilbert (the negligent agent or employee).

2. Page dba Mission Linen Co. (the owner of the

truck).

That the Ohio Casualty Co. insured

:

1. Only the partnership entity of McKeon &
Page dba Pacific Laundry;

2. Did not insure Page in his individual ca-

pacity;
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3. Did not insure the truck involved in the

accident.

The Court concluded that all of the parties were

insured in different companies. This being true, none

of the parties were doubly insured.

When it is borne in mind that the District Court

found that Headrick & Brown was insured under the

policies of U. S. F. & G. and Canadian, the following

language of the Court at page 844 is most significant

:

'^ United contends that there was 'double insur-

ance' in this case under the doctrine of Consoli-

dated Shippers, Inc., 45 Cal. App. 2d 288, 114

P. 2d 34 and Lamb v. Belt Casualty Co., 3 Cal.

App. 2d 624, 40 P. 2d 311. Double insurance is

defined in Section 590 of the California Insur-

ance Code as existing 'where the same person is

insured by several insurers separately in respect

to the same subject and interest.' We do not

agree. If either Page dba Mission, or McKeon
and Page dba Pacific, were insured by several

insurers, there would be double insurance. The
Consolidated and Lamb cases, supra, involved

policies issued by different companies to the same
assured, not to different assureds and did involve

double insurance. Where separate defendants are

insured in different companies there is no double

insurance. In the cases mentioned, the assured

had a policy with two companies covering the

same loss, thus resulting in double insurance.

Such a result could be reached in this case only

by holding that the exclusions in the Ohio policy

are without meaning and that Page, in his in-
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dividual capacity, is insured as a partner in Mc-
Keon and Page despite the care to exclude him,

as such an insured. Further, the policies in each

case cited above had pro-rata clauses excluding

recovery from the insurer of a larger proportion

of any loss than the coverage bore to the whole

amount of applicable insurance."

The District Court in its written opinion reasons as

follows

:

"By reason of its extended coverage Canadian

directly insured GofP and it cannot subrogate

against itself. On the other hand U. S. F. & Gr.,

by paying the judgment becomes subrogated to

all the rights of Church and of Headrick & Brown
against the employee—tort-feasor and against his

sole insurer. Under the rule of the United Pacific

case there is no problem of contribution where the

person ultimately liable is insured under but one

policy, and so the 'other insurance' clauses are

completely irrelevant to this decision.
'

'

Paragraph 8 of the District Court's conclusion of

law is as follows:

''By reason of its extended coverage The Can-

adian Indemnity Company directly insured

Thomas Groff and it cannot subrogate against

itself. On the other hand, United States Fidelity

& Guaranty Company, by paying the judgment,

becomes subrogated to all the rights of Walter M.
Church and of Headrick & Brown Co, against the

employee tort-feasor, Thomas Groff, and against

his sole insurer. There is no problem of contribu-

tion where the person ultimately liable is insured

under but one policy, and so the 'Other Insur-
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ance' clauses of the two insurance policies are

completely irrelevant.
'

'

The District Court's conclusions do violence to

the rulings, intent, and language of this Court in the

case of United Pacific Insurance Co. v. Ohio Casualty

Ins. Co., 172 F. (2d) 836.

After stating that it disagreed with the contention

of the United Pacific Ins. Co. that there was ''double

insurance" in this case under the doctrine of Con-

solidated Shippers, Inc. v. Pacific Employers Insur-

ance Co., 45 C.A. (2d) 288, 114 P. (2d) 34 and Lamb
V. Belt Casualty Co., 3 C.A. (2d) 624, 40 P. (2d) 311,

the Court then stated at page 844

:

'

' If either Page dba Mission or McKeon and Page
dba Pacific, were insured by several insurers there

would be double insurance. '

'

After deciding that there was no double insurance

because the various parties were insured in different

companies the Court then stated at page 845

:

"We agree with Ohio that this case involves no
problem of prorating insurance but rather pre-

sents the question of who carries the insurance on

the ultimately liable single tort-feasor—Gilbert."

To subscribe to the meaning that the District Court

gives to this quotation would necessitate the ignoring

of the earlier language of the Court when it said:

''If either Page dba Mission, or McKeon and
Page dba Pacific were insured by several insurers,

there would be double insurance."
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Of course, after this Court decided that there was

no double insurance involved the problem of pro-

rating insurance would become moot, and further

discussion would be academic. This statement should

not be tortured into authority for the District Court's

ruling that ^'the other insurance clauses are com-

pletely irrelevant to this decision."

Headrick & Brown Co. in the instant case is the

counterpart of McKeon & Page dba Pacific. If Mc-

Keon & Page were insured by several insurers in the

same manner as Headrick & Brown Co. this Court

would have held there was double insurance and its

ruling would have been different. The weak link in

the District Court's chain of reasoning is that while

Headrick & Brown Co. is doubly insured, none of the

parties in the case relied upon by the District Court

were doubly insured.

3. THE DISTRICT COURT ERRED IN NOT APPLYING TO THE
CASE AT BAR THE LAW OF THE STATE OF CALIFORNIA,
AS SET FORTH IN CONSOLIDATED SHIPPERS v. PACIFIC
EMPLOYERS INSURANCE CO., ET AL., 45 C. A. (2d) 288.

The facts in the case of Consolidated Shippers v.

Employers Insurance Co., et al., 45 C. A. (2d) 288,

114 P. (2d) 34 (hearing denied by Supreme Court) are

as follows:

Commercial Standard Insurance Company issued a

policy of public liability insurance whereby it agreed

to insure M. L. Harvey and/or Consolidated Ship-

pers, Inc., against loss arising from or resulting from
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ownership, maintenance or use of a Chevrolet truck

which was owned by Harvey.

Pacific Employers Insurance Company, issued a

policy of public liability insurance by the terms of

which it insured Consolidated Shippers, Inc., alone

against loss by reasons of any liability imposed by

law resulting from the operation of all automobiles

and trailers other than those owned by Consolidated

Shippers which were transporting merchandise on a

contract basis for the account of Consolidated Ship-

pers.

Each policy contained a provision for the proration

of insurance, pro^ading in effect that if the insured

carried other insurance against the same loss, the

insurer would not be liable for a larger proportion

of the entire loss than the amount named in the policy

bore to the entire amount of collectible insurance.

While both policies were in effect, Harvey was trans-

porting merchandise in his Chevrolet truck covered

by the Commercial policy pursuant to contract with

the Consolidated Shippers, Inc. and became involved

in an accident resulting in death of two persons. The

accident occurred in Arizona and two actions to re-

cover damages were instituted against Harvey and

Consolidated Shippers, Inc. Both insurance com-

panies were duly notified of the accident and of the

filing of the actions in Arizona. Both companies re-

fused to defend the actions. Prior to trial date, the

parties stipulated, without admitting liability, to a

compromise judgment being entered in favor of the
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plaintiffs in the damage actions for an aggregate

amount of $11,000.00. By this action Consolidated

Shippers sought to recover the amount which it had

paid in satisfying the Arizona judgments.

In order to comply with the terms of Arizona law

regarding interstate motor freight carriers, Harvey

entered into an agreement with Consolidated Shippers,

Inc., reciting that he had leased the Chevrolet truck

to the corporation. The agreement was executed and

filed in the State of Arizona prior to the happening

of the accident. Evidence was introduced on the trial

of the case in an effort to show that, notwithstanding

the apparent relationship between Harvey and the

corporation arising out of the lease agreement, at the

time of the accident Harvey was actually an independ-

ent contractor and not an employee of Consolidated.

Upon such evidence the trial Court found that Com-

mercial was primarily liable under its policy and that

Pacific's policy was secondary insurance which did not

attach or become collectible until the limits of Com-

mercial's policy had been exhausted.

On appeal, the judgment of the trial court was re-

versed as disclosed by the following quotation from

the opinion, pages 35, 36, 37, 114 P. (2d) :

''The contention of Commercial that the finding

or conclusion of the trial court to the effect that

its policy afforded primary coverage and Pa-
cific's secondary coverage is not supported by the

evidence and is contrary to law must be sustained.

So far as plaintiff is concerned, the risk covered

by each policy was the same. The Commercial
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policy afforded plaintiff insurance against loss

resulting from any liability arising out of the

maintenance or use of the Chevrolet truck. By the

Pacific policy plaintiff was insured against loss

resulting from any liability arising out of the

operation of any truck, although it was not spe-

cifically described in the policy. While it is true

that the Commercial policy covered Harvey as

well as plaintiff, there can be no doubt so far as

plaintiff is concerned that the risks covered by
both policies were coextensive. If the policies

had in effect the same coverage, neither could be

primary but both insurers were jointly liable.

Each policy provided expressly that if the assured

carried other insurance against a loss covered by
the policy then the insurer would not be liable

for a larger proportion of the entire loss than the

amount payable under its policy bore to the total

amount of collectible insurance. Neither contained

any provision to the effect that the insurance af-

forded thereby was to be considered as excess in-

surance in the event the assured carried other

collectible insurance covering the same loss. The
effect of the trial court's decision, however, is to

read such a provision into the policy issued by
Pacific.

To construe the Pacific policy as excess insur-

ance is to give it a construction entirely incon-

sistent with the express terms of the policy. Pro-

visions for either pro rata or excess insurance

are based upon the same circumstances, i.e., the

existence of other valid and collectible insurance

covering the same loss. It is obvious that if in-

surance is pro rata it cannot at the same time be
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excess insurance as to the same loss. The effect

of a provision for the proration of an insurance

loss is to require the several insurers of the same
risk to share the total loss. If a policy be con-

sidered as excess insurance the idea of sharing

the loss is negatived, for the excess insurer is

liable only for the amount of the loss in excess

of the limits of other valid and collectible insur-

ance covering the same loss. By holding that Pa-

cific was an excess or secondary insurer the trial

court completely vitiated the provision for the

proration of loss as expressed in the policy. An
insurance policy is to be construed like any other

contract, and where there is no ambiguity in the

language used it must be construed in accordance

with the intention of the parties. Rankin v.

Amazon Ins. Co., 89 Cal. 203, 26 P. 872, 23 Am.
St. Rep. 460. The intention of the parties to the

Pacific policy, as expressed in the provision for

proration of the loss, being imambiguous, must
govern. Had the parties intended the Pacific

policy to be excess insurance it would have been a

simple matter to express such intention by appro-

priate language in the policy. Not having done so,

they are bound by the express terms of the policy.*******
Pacific contends that Harvey was primarily

liable, that plaintiff was secondarily liable and

that the judgment correctly determines the re-

spective liabilities. No California case is cited in

support of this proposition and we know of no

law in this state fixing degrees of liability in

relation to the joint liability for torts. From the

fact that an action to recover damages for in-

juries resulting from the negligence of an em-
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ployee may be maintained against either the em-

ployer or the employee alone (Schilling v. Central

California Traction Co., 115 Cal. App. 30, 1 P.

2d 53), or against both jointly, it would seem that

there could be no such thing as primary and

secondary liability. Moreover, the court made no

finding on the issue of primary and secondary

liability as between Harvey and plaintiff, and in

fact made no finding concerning the relationship

existing between Harvey and plaintiff out of

which the latter 's liability arose. In view of our

conclusion that both policies insured the same
risk so far as plaintiff is concerned, the fact that

plaintiff's liability may have been primary or

secondary becomes immaterial. Regardless of the

nature of such liability, any loss resulting there-

from was covered by both insurers.

Judgment reversed. '^

There is no important distinguishing feature to be

found between the case just cited, and the case at bar.

In the case just cited the Court found:

Commercial Ins. Co.

Insures

1. Harvey (the negligent agent

or employee).

2. Consolidated Shippers, Inc.

(not the owner of the truck)

.

Pacific Employers Co.

Insures

Only Consolidated Shippers,

Inc.

The Appellate Court rejected the theory that there

is primary and secondary liability. It held that each

insurance company must pay according to the pro-

visions of their policy and as between themselves can

limit the liability in any way they see fit.
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In the case at bar the Court found

:

Canadian U. S. F. & G.

Insures Insures

1. Goff (the negligent agent or 1. Ileadriek & Brown Co.

employee).

2. Headrick & Brown Co.

3. Thomas Rigging Co. (the

owner of the truck)

.

It is apparent that Consolidated Shippers and Head-

rick & Brown Co. occupy comparable and similar roles

in the cases.

The reason the Court in United Pacific Ins. Co. v.

Ohio Casualty Ins. Co., 172 F. (2d) 836, did not fol-

low the rule of Consolidated Shippers, Inc. v. Pacific

Employers Insurance Co., 45 C. A. (2d) 288, 144 P.

(2d) 34, is stated on page 844 of its opinion as follows

:

''If either Page dba Mission, or McKeon and

Page dba Pacific, were insured by several insur-

ers, there would be double insurance."

If the parties in the case at bar and the parties in

the United Pacific Ins. Co. v. Ohio Casualty Ins. Co.,

172 F. (2d) 836, were interchanged, the counterpart

of McKeon and Page dba Pacific would be Headrick

& Brown Co., whom the District Court found was

doubly insured.

Under the rule of Erie Railroad Company v.

Tompkins, 304 U.S. 64, the District Court erred in

failing to follow the California rule as laid down by

the case of Consolidated Shippers v. Pacific Em-
ployers Ins. Co., 45 C. A. (2d) 288, 114 P. 21, 34. Both
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policies of insurance were California contracts, all the

parties with the exception of the insurance companies

were California residents, and the law of California

should have been applied. {Gates v. General Casualty

Co. of America, 9 Cir., 120 F. (2d) 925.)

CONCLUSION.

In conclusion, it is respectfully submitted that the

District Court erred in the respects pointed out in the

foregoing brief. Canadian appeals from the holding

of the Court that it be required to make U. S. F. & Gr.

whole for the loss it sustained as an insurer of Head-

rick & Brown Co.

The insurance contract of appellant expressly lim-

ited its liability for the amount of loss in excess of

the limits of other valid and collectible insurance

held by respondent's assured, Headrick & Brown Co.

The principles of equity have not been applied by the

District Court. There is no equity or fairness in re-

lieving U. S. F. & G. from the responsibility it con-

tracted for when issuing its policy to Headrick &

Brown Co. To allow U. S. F. & C on some subroga-

tion doctrine to nullify or circumvent the "other in-

surance" clause of the Canadian Indemnity Com-

pany policy, to which Headrick & Brown Co. is sub-

ject as an "insured" is to sweep aside the universal

rule of law that an insurer stands in no better posi-

tion than the insured.
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It is respectfully submitted that the judgment is

erroneous and should be reversed.

Dated, San Francisco, California,

February 4, 1953.

Respectfully submitted,

William C. Burns,

Leo a. Elkins,

Attorneys for Appellant,

Canadian Indemnity Company,

a Corporation.

(Appendix Follows.)
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Appendix

[Title of District Court and Cause.]

MEMORANDUM OPINION.

Erskine, District Judge.

After careful consideration of the facts and the ap-

plicable law, I have come to the following conclu-

sions as to the rights and liabilities of the various

parties concerned:

1. That Thomas Goff was ''using" the truck of

the Thomas Rigging Company at the time of the ac-

cident, and was, therefore, an ''insured" under the

terms of the Canadian Indemnity Company policy.

2. That there is a valid final judgment entered

against Thomas Goff and that the verdict of the jury

was sufficient to support said judgment entered

against him. The Canadian Indemnity Company as

the insurer of Thomas Goff is liable for the payment

of this judgment.

3. That Thomas Goff was not an "insured" under

the terms of the United States Fidelity & Guaranty

Company (hereinafter referred to as "U. S. F. & G.

Co.") policy, and therefore the "other insurance"

clause of the Canadian Indemnity Company policy is

inapplicable insofar as the judgment against Thomas

Goff is concerned.

4. That Headrick & Brown Company, being legally

responsible for the activities of its agent, Thomas

Goff, is, therefore, an "insured" under the terms of

the Canadian Indemnity Company policy.
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5. That Headrick & Brown Co. is also an '* in-

sured" under the terms of the U. S. F. & Gr. Co. pol-

icy and therefore insofar as any liability that might

fall upon Headrick & Brown Co., as a result of this

accident, the obligation of Canadian Indemnity Com-

pany in regard to said liability is subject to the ''other

insurance" clause of the Canadian Indemnity Com-

pany policy. Although the U. S. F. & Gr. Co., by pay-

ing any final judgment against Headrick & Brown Co.

would become subrogated to all rights of indemnity

of Headrick & Brown Co., against its employee,

Thomas Goff, and thereby entitled to recovery against

Canadian Indemnity Company as the insurer of

Thomas Goff, such indemnity rights cannot be em-

ployed to nullify or circumvent the ''Other insur-

ance" clause of the Canadian Indemnity Company

policy, to which Headrick & Brown Co. is subject as

an "insured" under said policy.

6. The claim of the defendants Headrick & Brown

Co., and Thomas Goff for attorneys' fees alleged to

have been incurred by them in the defense of this

action and the claim of the U. S. F. & G. Co., for at-

torneys' fees and costs incurred by them in defend-

ing Headrick & Brown Co., in the State Court action

and their fees and costs in the present action are de-

nied. The decision in the case of Standard Accident

Ins. Co. V. Hall, 91 Fed. Supp. 66, upon which the

claims of Headrick & Brown Co., and Goff are based

is not applicable. In that case the insured was al-

lowed to recover his attorneys' fees from the insurer

in an action commenced by the insurer to have it de-
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clared that its policy did not protect the insured. The
Court in that case considered that the commencement

of the action by the insurer was tantamount to a

request by the insurer that the insured incur rea-

sonable attorneys' fees to defend the action. The in-

surer's liability for such reasonable expenses was pro-

vided for by a provision of the policy similar to one in

the policy issued by the defendant Canadian In-

demnity Company. See paragraph marked ''Defini-

tions" lines 25-42. In the case at bar, however, the de-

fendant Canadian Indemnity Company did not com-

mence the action but is a defendant therein, and

the fact that the action was commenced cannot be con-

strued as a request by it to Headrick & Brown Co., or

to Thomas Gofe, or to the U. S. F. & G. Co., to in-

cur any expense at the Canadian Indemnity Com-

pany's request. Furthermore it does not appear that

Goff has any agreement to pay any attorneys' fees to

Messrs. Tinning & DeLap in this action, or that

Headrick & Brown Co., have any agreement to pay

Messrs. Hadsell, Sweet & Ingalls any such fee. As far

as the U. S. F. & G. Co. is concerned this is simply a

proceeding on its part to recover from the Canadian

Indemnity Company on the ground that the Canadian

Indemnity Company is the sole insurer of Goff and is

primarily liable for any liability which might rest

on Headrick & Brown Co. As far as I can see there

is no special agreement of any kind by which the

claims of the U. S. F. & G. Co., or the defendants

Headrick & Brown Co., and Thomas Goff for reim-

bursement for attorneys' fees can be brought outside
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the general rule that attorneys' fees are not recov-

erable in ordinary civil actions.

Each party to pay his own costs of suit.

Dated : February 1st, 1951.

/s/ Herbert W. Erskine,

United States District Judge.



[Title of District Court and Cause.]

OPINION.

Murphy, District Judge.

Petitioner brings this action under the provisions

of the Federal Declaratory Judgment Act, §§ 2201 and

2202 of Title 28, U.S.C. for a declaration of the re-

spective rights, duties and liabilities of the named

parties growing out of a judgment for personal in-

juries recovered by defendant Church in a state ac-

tion. There is diversity of citizenship and the sum in

issue exceeds Three Thousand Dollars ($3,000.00).

Facts.

The controversy giving rise to this action had its

origin in an injury sustained by Walter M. Church

while engaged in unloading a girder from a truck

owned and operated by the Thomas Rigging Co. On
April 1, 1948, the said truck delivered a girder to the

premises of the Butler Manufacturing Co., in Rich-

mond, California, pursuant to a contract with the

owner of the girder to deliver it F. O. B. that destina-

tion. Upon its arrival, Thomas Goff, an employee of

Headrick & Brown, a partnership performing certain

work for Butler Bros., assumed supervision of the

unloading. Slings were placed around the girder. The

rear chain binders were released by the truck driver.

Church, who had accompanied the driver (in what

capacity does not appear), was then directed to re-

move the front chain binder. While so doing, and

while the girder was still resting upon the trailer bed,
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Groff negligently allowed the beam to shift, precip-

itating Church to the ground-

Suit was filed in the Superior Court of Contra

Costa as a consequence of the severe injuries sus-

tained by Church in the fall. Named as defendants

in the second amended complaint were, inter alia,

'' Butler Manufacturing Co., a corp., * * * Headrick &
Brown, a copartnership consisting of Bern Headrick

Sr., and Russell Brown, Thomas Goff, * * *" (The

defendants in that action who did not figure in the

verdict and judgment are omitted from this recita-

tion of facts.) The pleadings were drawn, case tried,

and proposed verdicts framed upon the theory that

Thomas Goff, while acting in the scope of his em-

ployment by Headrick & Brown, negligently caused

the injury.

The jury brought in a verdict as follows

:

u* * * ^^^ ^]^g plaintiff Walter M. Church and

against Headrick & Brown, et al. and Butler Mfg.

Co., and assess damages in the sum of $47,500.00
* * *" (Emphasis added.)

The verdict against Butler Mfg. Co., was later va-

cated and set aside.

Judgment was entered in the following terms

:

^'That said plaintiff Walter M. Church do have

and recover of and from said defendants Head-

rick & Brown, a copartnership consisting of Bern

Headrick, Sr., and Russell Brown, and Thomas
Goff, the sum of Forty-seven Thousand Five

Hundred ($47,500.00) Dollars, together with all
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the said plaintiff's costs and disbursements in-

curred herein in this action, amounting to the

sum of $1,294.27."

Motions for judgment notwithstanding the verdict

and for new trial were denied. Headrick & Brown ap-

pealed, the judgment was affirmed, and it has now

become final as to each of the defendants. Execution

against Goff was returned unsatisfied. He is appar-

ently judgment proof. Hence this action to determine

ultimate liability of the respective insurance carriers.

On April 1, 1948, there was in force the Canadian

Indemnity Company's Comprehensive Bodily Injury

and Property Damage liability policy issued to

Thomas Rigging Company, owners and operators

of the truck. The applicable limit of liability under

it is $100,000.00. It carries an omnibus clause which

extends coverage to anyone using the vehicle with the

permission of the named insured, the Thomas Rigging

Co. The contract defines assured as:

''Any person while using an owned automobile

or a hired automobile, and any person or organ-

ization legally responsible for the use thereof,

provided the actual use is with the permission of

the named insured." (Emphasis added.)

The next succeeding definition is that of "automo-

bile":

"Automobile means a land motor vehicle, trailer

or semi-trailer (and the loading or unloading

thereof), which is owned, maintained or used by

or for the insured * * *" (Emphasis added.)
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There is no definition of ''using" other than that

appearing above.

On April 1, 1948, there was also in force United

States Fidelity and Guaranty Company's Manufac-

turer's or Contractor's Scheduled liability policy, in-

suring the individuals constituting the copartnership

of Headrick & Brown. It is not an automobile policy

and does not have an extended insurance or omnibus

clause. It insures Headrick & Brown against loss

which that company shall become obligated to pay by

reason of liability imposed on it by law. It affords

coverage in the amount of $50,000.00. There is con-

tained in the contract the usual subrogation provi-

sions.

Finally, both policies contain ''other insurance"

clauses. Canadian Indemnity's is of the type com-

monly referred to as an "excess insurance" clause:

"If at the time of an accident there is any
other insurance available to the insured * * *

there shall be no insurance afforded hereunder

as respects such accident except that if the ap-

plicable limit of liability of this policy is in ex-

cess of the applicable limit provided by the other

insurance available to the insured this policy

shall afford excess insurance over and above such

other insurance * * * to the applicable limit of

liability afforded by this policy * * * Insurance

under this policy shall not be construed to be con-

current or contributing with any other insurance

which is available to the insured." (Emphasis

added.)
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U. S. F. & G.'s policy contains what has been desig-

nated as a ^'pro-ration" clause:

''If the Insured has other insurance against a

loss covered by this policy the Company shall not

be liable under this policy for a greater propor-

tion of such loss than the applicable limit of lia-

bility stated in the declaration ($50,000.00) bears

to the total applicable limit of liability of all

valid and collectible insurance against such loss."

There are two cross-complaints in this action, one

by Thomas Goff against the Canadian Indemnity Co.,

in which he sets out that he is an insured under the

subject policy, that he has outstanding against him a

judgment which with interest now exceeds $50,000.00,

that he has no assets to satisfy it, and that Canadian

has refused to pay it. He seeks exoneration and costs

of litigation. The other, that of Walter Church, the

injured man, sets out substantially the same facts

and he therefore asks that he be given a judgment

against Canadian plus costs in this proceeding. Since

this case was submitted U. S. F. & G. has paid to

Church, in satisfaction of his judgment, the sum of

$56,576.48. Headrick & Brown have filed counter-

claims, one against U. S. F. & G. and one against

Canadian, in which they ask that the liability of the

companies be declared and that they be awarded costs

of litigation. U. S. F. & G. also claims that Canadian

should answer for their costs of defense and suit.
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Four principal questions are posed by the various

counsel in their briefs:

1. Is the judgment against Thomas Goff valid?

2. Is Goff an insured under the provisions of

Canadian's omnibus clause!

3. Upon whom does ultimate liability fall?

4. Against whom should costs and attorney's fees

be assessed?

Discussion.

Validity of the Judgment

:

It is the contention of Canadian that the state

court's judgment is invalid as to Goff because '^it en-

larges the verdict." It is not denied that the only

defendants remaining in the action at the time of

judgment were Headrick & Brown as a copartnership,

and Thomas Goff, the employee thereof. Nor is it

denied that as to these the pleadings, trial, instruc-

tions and proposed verdicts were framed on the theory

that Goff was the primary tort-feasor and Headrick &

Brown were liable through him on the basis of re-

spondeat superior. There is no evidence that plain-

tiff contended for other than derivative liability of

the employer. There is no claim in this proceeding

that the state court lacked jurisdiction of the persons

or the subject matter. (Pioneer Land Co. v. Maddux,

109 Cal. 633.)

Judgment is defined by the Code as the ^' final de-

termination of the rights of the parties in an action
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or proceeding" (Calif. Code of Civil Procedure 577).

It is to be entered in accordance with the verdict. In

construing the verdict reference may be had to the

pleadings, the evidence and the charge of the court

(Snodgrass v. Hand, 220 Cal. 448). In the light of

the factors adverted to above, it does not appear that

the trial court's interpretation of the verdict was in

error. (Snodgrass v. Hand, supra; Johnson v.

Visher, 96 Cal. 310; Ochoa v. McCush, 213 Cal. 426).

However this may be, authority to enter such a

judgment includes the power to enter an erroneous

one. If the judgment was not in accord with the

verdict, the Code provides certain remedies for its

correction. These were not employed nor has Goff

ever made objection to the form of the judgment as

entered. As stated in 15 California Jurisprudence

at page 82, ^'Where a court has jurisdiction it has

a right to decide every question arising in the cause,

and whether its decision be correct or otherwise its

judgment until reversed or set aside is binding on

every other court." It will not be disturbed in this

collateral proceeding.

Coverage of Canadian's Policy:

By its omnibus definition of insured, Canadian's

policy explicitly extends coverage to ''Any person

while using an owned automobile or a hired automo-

bile, and any person or organization legally responsi-

ble for the use thereof, provided the actual use is

with the permission of the named insured."
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There is no definition of ^'using" per se. However,

the policy provides that ''automobile" as used in the

above-quoted clause, means a ''land motor vehicle,

trailer or semi-trailer (and the loading or unloading

thereof), which is owned, maintained or used by or

for the insured."

It is to be noted that the policy refers only to per-

missive user, not compensated use, or use by an

employee only, nor does it limit liability to an in-

stance where the named insured was contractually

obligated to effect the unloading. Permission, of

course, need not be solicited nor oral. At the very

least there was here a lack of objection under cir-

cumstances which not only signified assent, but ex-

pectation.

The sole remaining question is whether this acci-

dent occurred while Goff was "using", i.e., unloading,

the truck, and was casually connected with such use.

Although we have not been referred to any case pre-

cisely on all fours with this one, the general subject

of insurance loading and unloading clauses is treated

in 160 A.L.R. 1259 (see also Amer. Auto. Ins. Co. v.

Amer. Fed. & Cas. Co., 106 ACA 730). From the

cases there cited certain general rules stand out.

Among those rules are the principles that the terms

"loading" and "unloading" are to be taken in their

plain and ordinary sense, and that the policy of insur-

ance is to be construed as a whole.

Even under the narrowest construction of such a

clause, the so-called "coming to rest" doctrine, un-
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loading comprises the actual removing or lifting up

of the article from the motor vehicle up to the mo-

ment where (a) the goods, or in this case the girder,

have actually comes to rest and (b) every connection

of the motor vehicle with the process of unloading has

ceased. Neither of these terminating events had yet

occurred in our case. The girder was still partially

resting on the truck bed, and it was while unloosen-

ing the chain binders that Church was precipitated to

the ground as a result of Goff 's negligence.

On the basis of the foregoing, it is clear to this

court that Goff was an insured under the Canadian

policy. It is immaterial to this conclusion that the

Thomas Rigging Co., the named insured, was ab-

solved of liability by the State decision. An omnibus

clause of the kind here dealt with extends coverage

to the permissive user independent of the insurer's

responsibility to the named insured. The provisions

of an insurance policy are strictly construed against

the insurer and the named insured's liability for the

user's fault is the test of the insurer's responsibility

only if the policy so reads (see Utica Mut. Ins. Co. v.

Langevin, 177 A. 549). As a practical proposition an

omnibus clause would be surplusage if liability of the

named assured were requisite. But more particularly,

those provisions of Canadian's policy which spell out

priority of rights to indemnification would be mean-

ingless if the named assured 's liability defined the in-

surer's. (See Lahti v. Southwestern Auto Ins. Co.,

109 Cal. App. 163, 165; Century Indemnity Co. v.
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Norbut, 177 A. 248; Howe v. Howe, 179 A. 362; Hard-

ware Mut. Casualty Co. v. Milwaukee A. Ins. Co., 282

N.W. 27; Drewes v. Milwaukee Auto Ins. Co., 240

N.W. 881 ; Kautz v. Zurich Gen. A. & L. Ins. Co., 212

Cal. 580 ; Universal Automobile Ins. Co. v. Benoit, 67

F. (2d) 52; Maryland Casualty Co. v. Ronan, 37

F. (2d) 449).

Groff, the primary tort-feasor, is not the only as-

sured under the omnibus clause. Headrick & Brown,
j

liable to Church under the doctrine of imputed negli-
)

gence, also comes within the policy since the clause I

extends to ''any person or organization legally re- |

sponsible for the use (of the truck) * * *" On the
|

other hand Groff is not an insured under the U. S. F.
*

& Gr. policy to Headrick & Brown since it insured only
|

partnership risks.

Ultimate liability:

We thus are brought to the basic question in this

proceeding: Does ultimate liability fall on Canadian
'

as a result of a primary-secondary liability theory or i

some subrogation-recoupment doctrine? The case of
J

United Pacific Ins. Co. v. Ohio Casualty Ins. Co., 172

F. (2d) 836 (9th C.A. 1949), appears to answer

this question in the affirmative. The holding in that

case, on facts legally equivalent to those in the in-

stant case, would produce the following results herein

:

(1) Canadian is obligated under its contract of

insurance to satisfy any judgment rendered against

Goff or Headrick & Brown.
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(2) U. S. F. & G. is obligated to provide a de-

fense in the State Court action for Headrick &

Brown and pay any judgment rendered against the

partnership.

(3) Canadian and U. S. F. & G. are jointly obli-

gated to satisfy any judgment rendered against Head-

rick & Brown except in so far as this liability is modi-

fied by their respective "other insurance" clauses.

Headrick & Brown is thus in the position of being

doubly insured (Consolidated Shippers, Inc. v. Pa-

cific Employers Insur. Co., 45 C. A. 2d 288) and as

"excess insurance" provided by Canadian is not "valid

and collectible insurance" (Zurich General Accident

& Liability Ins. Co. v. Clamor, 124 F. 2d 717) U. S. F.

& G. would be liable to Church up to the applicable

limit of liability stated in the declaration ($50,000.00)

if Goff were uninsured. Canadian would have to an-

swer for the excess, if any, within the limits of its

policy. (See Norris v. Pacific Indemnity Co., 107

A. C.A. 455.)

(4) However, as Goff—the ultimately liable tort-

feasor—is insured by Canadian and Canadian alone,

that company is obligated to respond to and satisfy

any judgment rendered against Goff and is also obli-

gated to reimburse U. S. F. & G. for all expenditures,

reasonably and necessarily made to or on behalf of

Church in satisfaction of the judgment recovered by

Church.

The theory behind this decision is that Headrick

& Brown has a clear right of action to recover from
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Goff the sums necessarily expended in payment for

his torts, ''and in an action for that purpose, no issue

of contribution between joint tort-feasors would be

involved—this because in such an action the negli-

gence of the employee is not imputable to the em-

ployer * * * (in California) an employer against

whom a judgment has been rendered for damages

occasioned by the unauthorized negligent act of an

employee may recoup his losses in an action against

the negligent employee." (United Pacific Ins. Co. v.

Ohio Casualty Ins. Co., supra, citing Johnston v. City

of San Fernando, 35 Cal. App. 2d 244, 245 ; Myers v.

Tranquility Irr. Dist., 26 Cal. App. 2d 385, 389; see

also Popejoy v. Hannon, 231 P. (2d) 484, 37 A. C.

176; Spruce v. Wellman, 98 C. A. (2d) 158, 219 P.

(2d) 472.) By reason of its extended coverage Can-

adian directly insured Ooff and it cannot subrogate

against itself. On the other hand U. S. F. & Gr., by

paying the judgment becomes subrogated to all the

rights of Church and of Headrick & Brown against

the employee—tort-feasor—and against his sole in-

surer. Under the rule of the United Pacific case there

is no problem of contribution where the person ulti-

mately liable is insured under but one policy, and so

the "other insurance" clauses are completely irrele-

vant to this decision.

Canadian's technical policy defense, predicated upon

the asserted failure of Goff to give notice, is ineffec-

tive to alter the foregoing. Canadian has consistently

denied that Goff was an insured, and he was in no

position to give notice when he was ignorant of the
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coverage. (See Scott v. Inter-Insurance Exchange,

186 N. E. 176.) In addition, where the Company has

actual knowledge and was not prejudiced by failure

of notice, the technical policy defense fails (Abrams

V. American Fidelity & Casualty Co., 32 Cal. (2d)

233).

Attorneys' Fees:

We are thus brought to the final question in this

proceeding: Whether, where two applicable policies

each contains a defense agreement, the insurer which

paid the defense costs may recover them from the

other insurer? We think not. The obligations of the

two insurers were several and not joint. Neither can

object if it is required to fulfill the undertaking for

which it accepted a premium. This was also the con-

clusion reached in Continental Casualty Co. v. Curtis

Pub. Co. (CCA. 3, 1938), 94 F. 2d 710. As for

Headrick & Brown's claim, the record discloses that

all payments were in fact made by U. S. F. & Gr. Head-

rick & Brown has not suffered any out-of-pocket loss

in the California suits and therefore has no right of

action against Canadian. Nor does it appear that Goff

has any agreement to pay any attorneys' fees to

Messrs. Tinning & DeLap or that Headrick & Brown
has any such agreement to pay Messrs. Hadsell, Sweet

& Ingalls. Goff, in fact, did not even appear in the

State Court action, and any defense rendered to him

by U. S. F. & G. was merely incidental to its defense

of Headrick & Brown, and for its own benefit.
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''The decision in the case of Standard Accident

Ins. Co. V. Hall, 91 Fed. S. 66, upon which the claims

of Headrick & Brown Co. and Goff (for attorneys'

fees in this proceeding) are based is not applicable.

In that case the insured was allowed to recover his

attorneys' fees from the insurer in an action com-

menced by the insurer to have it declared that its

policy did not protect the insured. The Court in that

case considered that the commencement of the action

by the insurer was tantamount to a request by the

insurer that the insured incur reasonable attorneys'

fees to defend the action. The insurer's liability for

such reasonable expenses was provided for by a pro-

vision of the policy similar to one in the policy issued

by the defendant Canadian Indemnity Company * * *

In the case at bar, however, the defendant Canadian

did not commence the action * * * and the fact that

the action was commenced cannot be construed as a

request by it to Headrick & Brown Co., or to Thomas

Goff, or to the U. S. F. & G. Co. to incur any expense

at the Canadian Indemnity Company's request."

(Adopted from the Memorandum Opinion of Judge

Erskine.)

There does not appear any special agreement of any

kind by which the claims of Goff, Headrick & Brown,

or U. S. F. & G. for reimbursement for attorneys'

fees can be brought outside the general rule that

attorneys' fees are not recoverable in ordinary civil

actions.

Judgment will be entered in favor of United States

Fidelity & Guaranty Co., and against Canadian In-
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demnity Company in the amount of $56,576.48. Each

party to pay its own costs.

Findings of fact and conclusions of law will be

entered in accordance with the rule.

Dated: March 18, 1952.

/s/ Edward P. Murphy,

United States District Judge.

(Endorsed) : Filed March 18, 1952.
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